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APPEAIRESPONSE REPORT
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PROJECT LOCATION: Shongweni landfill site, KZN
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DETAILS OF THE ARPANTOR THE WASTE MANAGEMENT LICI DETAILS OF TIHPPLICANT

Name oAppellantUHA NPC obo Affected communities Name oApplicant EnviroServ Waste Managen{ety) Ltd

Appell ant ds r epr eMasgregoErdsmusAdorngyis f | Ap p | i repaesentdtige (if applicablBean Thompson

Postal addressFirst Floor, Bond Square, 12 Browns Road, The | Postal Addres2O Box 9385, Edenglen, 1613
Durban

Email Addresdruce@meattorneys.co.za Email Address:Dean. Thompson@enviroserv.co.za
Cc:debbie@meattorneys.co.za

Cc: lan Sampson, Shepstone Wylie

sampson@wylie.co.za

Telephone numbed31201 8955 Telephone numbed11456 5400
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GROUNDS OF APPEAL

RESPONDING
APPLICANT

STATEMENT  BY

REPLY BY UPPER HIGHWAY AIR NPC

Attached herAot oi smawrkietdt ef
that Macgregor Erasmus is authorised to lodge this
appeal on the instructions of the Appellant.

Aside from the legal issues raised at the outset which
demonstrate the decision appealed against to be ultra
vires the provisions of, inter alia, the National
Environmental Management Waste Act 59 of 2008
(ANEMWADO) and / or t h
unreasonable and irrational administrative action and
hence reviewable, the technical focus of the appeal
relates to the air quality aspects of the licence, air
guality complaints being the primary concern
regarding the site voiced by residents living within 30
km of the EnviroServ site over the last five years, as
well as the conditions governing disposal of sulphate
containing waste.

1. This statement assumes that all the
complaints logged on the UHA website
are attributed to Shongweni landfill site
("Site"). A distance of 30km would include
residents living on the bluff area in
Durban, stretch northwards as far as
Umhlanga and south as far as
Amanzimtoti. Clearly this vast an area
would be impacted by many sources of
odour excluding the Site.

2. Numerous expert studies have been
conducted over the last 4 years assessing
the potential impact of the Site on the
local communities including an extensive
Human Health Risk Assessment,
Dispersion modelling, a Technical
Assessment to name but a few. The
extensive studies conducted resulted in
an integrated remediation plan which has
been implemented. In addition to the plan
Airshed also determined an onsite H,S
limit that must not be exceeded to ensure
that the site would not cause a nuisance
beyond its licenced buffer-zone.

1 ULTRA VIRES CONDUCT OF THE CHIEF
DIRECTORATE: HAZARDOUS WASTE
MANAGEMENT AND LICENSING (CD)

O EnviroServaos answe |
Directorate (CD) can unilaterally and
mero motu extend the period of the
initial license in a review process and
in particular in this review process is
novel / new point and is wholly
unsupported by NEMWA or any
judicial precedent.

U Section 51(1(e) and (g) of NEMWA
make it clear that a license must
prescribe the period in which itis to be
valid and when it is to be reviewed
within that period and when it expires
so that when it can be renewed can be
known .
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The current onsite real time monitoring
conducted confirms that the level of
369ppb as determined by Airshed (Dr
Lucian Burger) has not been exceeded
since the TRS USEPA approved monitor
has been installed at the Valley 2 storm
water dam and that the peak and average
H>S emissions measured are consistently
substantially lower than the
recommended level.

TRS (ppb)

Valley 2 TRS Monitor - TRS readings
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U The license in issue was for 10 years.

It was to be reviewed after 5.

The argument that a review can be
mero motu used by the licensing
authority to renew and thus extend the
license beyond the period of its
validity without an application and the
public participation process required
is to make a complete nonsense of the
provisions of NEMWA governing
renewals. Renewal applications only
exist because licenses have fixed
periods.

There can be no review which extends
the license period absent an
application to renew. It cannot be
transformed into a renewal least of all
mero motu and certainly not without
complying with the provisions
governing renewal process.

Moreover the CD was on 26/8/2019 in
the ROD by the Minister given express
directions regarding the review to be
undertaken. It was NOT to consider a
renewal / extension beyond the period
of the license.
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Between 27 November 2019 and 11
March 2020, Geozone conducted
ambient air quality sampling at selected
off-site locations both local to as well as
distant to the Site. The purpose of
monitoring very distant locations was to
show that there are similar baselines and
concentrations (albeit very low) in other
communities very far from the Site
caused by their local conditions (e.qg.
Industries, vehicle emissions etc.), not
the Site. This is now demonstrated by the
sampling in Sibaya which cannot be
impacted by the Site.

The ambient air quality sampling was
structured to measure average ambient
concentrations of the following selected
pollutants, likely to be of potential concern
from a human health and odour nuisance
perspective:

1 Benzene

1 Hydrogen sulfide

9 Sulfur dioxide

Nitrogen  dioxide  Sampling  was

performed at selected on-site and off-site

locations during the following consecutive

sampling periods:

T 27 November T 18 December 2019
(December 2019)

U The directions were to review and

amend the conditions so as to ensure
preventative and remedial measures
were included in the license in the
review process. Moreover, the CD was
expressly directed to consider the
performance of the flare which
required monitoring in the process of
considering the inclusion of remedial
and preventative measures. (clauses
2.3.11,2.4.4 and 3.3.)

The CD has patently done none of this
and Esd6s contentio
monitored via other Regulations and
does not need to be commented on in
the overall audit of the performance of
the site by the auditor is absolutely
unfathomable. The Directions require
the CD to have done this in the review
process and NONE of this was done.

The CD failed to conduct the review as
required, failed to consider matters
which she was required to consider
and to include remedial and
PREVENTATVE measures and
instead, without authority, without
application, extended and renewed
EnviroServods | icens
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i 18 December 2019 i 15 January
2020 (January 2020)
1 15 January i 12 February 2020

(February 2020)
1 12 February i 11 March 2020 (March
2020)

Sampling was performed at the following
locations:

Table 2: Ambient air sampling locations (December 2019 — March 20

Location Location description Dista
From

BB Plantations Estate residential area ~3.4
KK KwaNdengezi residential area ~2.7
AA Summerveld residential area ~2.8
X0 Sibaya casino & hotel complex ~38
XP Inchanga / Botha’s hill residential area ~8k

The off-site sampling stations were
selected as ambient air sampling stations
in order to assess ambient air quality
within the selected residential areas.

The conclusions of this study were:

a. Overall average ambient
concentrations of Benzene at all of the
local and distant off-site sampling
locations were well below the relevant
South African Ambient Air Quality
Standard. The highest overall

years without compliance with the
public participation process and
excising all measures relevant to
remedial and preventative which
appeared in the RODS from before
including the latest ROD by the
MINISTER.

U Thereis no reasonable explanation for
this conduct.

U The decision falls to be set aside on
this basis alone.

NEW MATERIAL IN SUPPORT OF ULTRA VIRES

DECISION BY CD

average ambient concentration of

U All the material submitted by Es is new as
there was NO APPLICATION for a renewal
and on Esods own ver
submitted prior to the initial license including
the Site Operational plan is no longer of
application.

U The suggestion also that the CD can and did
have resort to the contents of all previous
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Benzene was recorded at (local)
Location KK (KwaNdengezi). With the
exception of the February 2020
sampling period (where
KwaNdengezi measured almost
double the measurement taken at
Sibaya, but was still a fifth of the
relevant South African Ambient Air
Quality Standard limit), however,
average ambient Benzene
concentrations at (distant) Location
XO (Sibaya) were very similar to
those recorded at Location KK
(KwaNdengezi).

Three of the four highest average
ambient concentrations of Hydrogen
sulfide were recorded at Location XO
(Sibaya) 1 located ~38 kilometres
North-east of the Site. Average
ambient concentrations of Hydrogen
sulfide recorded at all of the sampling
locations were well below both the
inter medi ate ATSY
and the WHO medium term tolerable
concentrat#®on (30
The highest overall average ambient
concentration of Sulfur dioxide was
recorded at (distant) Location XO
(Sibaya) and was in excess of the
South African Ambient Air Quality
Standard (annual?
The very elevated result recorded at
this location during the February 2020

appeals / submissions by referencing the
ROD in relation to those matters is grossly
irregular and incompetent. It is also not what
the CD said.

Those prior papers and submissions cannot
be re-used and re-used ad infinitum for
different processes least of all ones not
initiated by the License holder who secured a
renewal when none was applied for,

The papers supporting prior processes
cannot be used in this way. The Minister was
functus officio in respect of these decisions
and the processes are closed now.

The relevance of the reference by the CD to
the RODs before was because in the RODs
the review ambit and directions were spelt
out. The CD ignored these as clearly is the
case above in any event!

No monitoring or preventative or remedial
measures are included. They are instead
excised.

The FIRE initially referenced was to
demonstrate the complete lack of
consideration of remedial measures and
the ability of Es to manage the site
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sampling period impacted markedly
on the overall average. Although the
cause of this elevated average is
unknown, it could be related to
exhaust emissions from a heavy
motor vehicle(s) or generator which
may have been located in the
adjacent parking area.

The highest overall average ambient
concentration of Nitrogen dioxide was
also recorded at (distant) Location XO
(Sibaya). This overall average, like
those recorded at all of the other
sampling locations, was well below
the South African Ambient Air Quality
Standard (annuail

Please refer to Annexure 1 for a copy of
this study conducted by Geozone.

In addition to the above very detailed
investigations completed by EnviroServ,
(and submitted to eThekwini in terms of
the Scheduled Trade Permit under which
the Site operates ("STP"), confirms that:

a. There are other sources of H,S in the

b.

UHA area.

There is a persistent / consistent
ambient level of H>S prevalent in the
UHA area and the Site is NOT solely
responsible for H,S levels in the UHA

properly or harm to the

community.

prevent

On 11 September 2020 the landfill site was
on fire again. Video and Pictures are
delivered herewith.

Noticeably there is no cover as required
every day over the working surface!

A heavy petrochemical smell and fall out
overwhelmed the surrounding areas.

UHA reported the matter to the authorities
including enforcement at DEFF.

This demonstrates EnviroSe r v 6 s i
manage the site and non-compliance with
conditions of its license which facilitated the
spread. No cover soil has repeatedly been
raised as one small example!

The fact that criminal guilt has not yet been
established is irrelevant for establishing fit
and proper person criteria in a renewal
exercise. The MINISTER has already
determined the contraventions hence the
administrative and enforcement steps
against ES. The pending criminal charges

n
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area. All available data from the Site
currently reveals that H.S emissions
from the Site are well below the
threshold levels recommended by
Airshed, Dr Lucian Burger.

The other sources of H>S need to be
investigated and their contribution to
H>S emission levels in the UHA area
measured.

The mitigation measures
implemented by EnviroServ in relation
to any previous H2S emissions have
been very successful in reducing its
contribution to H»S levels. The
continued measured downward trend
seen demonstrates that the
fcontainment of odours that are likely
to be a nuisance0 generated at the
Site has been successful.

and those to be brought as a result of the
latest  pollution including the FIRE are
relevant.

EnviroServ marshals a whole lot of new
evidence in support of the decision of the CD
which was not before the CD as there was no
application. Some of it is dealt with below.

BUT what is painfully evident as is always
the case with Es opposition, is that:

(1) It constantly relies on non-standard
methods of testing to suggest it
has no impact and every other
person is the polluter not it;
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Complaints trends

Hydragen Sulfide LC by Lacation Name and Complaints
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e. The complaints graph above overlays
the UHA complaints logged vs. the 2
USEPA approved monitors situated
onsite (TRS) and in Winston Park
(USEPA). Despite the dramatic
reduction seen in the graph above,
EnviroServ remains committed to
investigating complaints and
continues to do so.

f. Careful interrogation of recent
complaints by EnviroServ, and duly
reported to eThekwini as required by
the STP, unfortunately still shows
deliberate manipulation and
duplication of complaints data by
various members of the UHA
communities, as well as reporting of
complaints where the wind direction
(from a northerly direction) would not

i

(i)

(iii)

(iv)

It relies on obviously manipulated
data then accuse the community of
manipulating complaints because
more than one person in a
household dares complain and that
thousands of people are conspiring
against it when local community
members living near the landfill are
calling for the immediate closure of
the landfill and have called on the
Minister in writing to close the
landfill;

l nsul ts t he UHADG
others when the scientific
principles and conclusions
submitted are mainstream science
while EnviroServ is a pollution
denier;

It averages its reporting periods to
days contrary to the WHO
standards to hide the pollution
impacts.

If HURT who has 50 years experience in
the field, including being a SANAS

10
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support any odour from the Site. An
example of this is presented below
with additional examples for July and
Aug. 2020 given in Annexure 2.

ENV};&éR\. KPI Complaints Sequence Mapping(B]

DISTINCT DISTINCT DISTINCT

SAMPLE DATE CASE NAME AND SURNAME
NUMBERS SURNAME ~ AND SUBURB
2020-08-17 1 1 1 1 1

DISTINCT DISTINCT
EMAIL ADDRESS

TIME
SAMPLE COMPLAINT COMPLAINT
CASE NUMBER DATE COI::L_:INT NAME SURNAME SUBURB

CAS-30775-S6F5HS  2020-08-17  09:02:00 Michelle Fortune Hillcrest

There are many similar instances of
wind direction not supporting odour
from the Site in both the complaint
logs recorded by EnviroServ as well
as in some of the reports provided by
EnviroServ to eThekwini and the
Department of Environmental Affairs,
Forestry and Fisheries ("DEFF" or the
"Department”). Despite the
manipulation of complaints data, the
trend data still reveals the dramatic
reduction in complaints and further
shows no correlation between the
current onsite nor the off-site H,S data
and complaints logged.

Detailed investigations conducted
include, amongst many others:

23 May 2020 | 20 May 2020 13 May 2

Technical Auditor and like all of us can
understand English and apply logic
cannot comment on the terms and
conditions of the license, then the CD who
has no legal training, no comparable
experience and cannot seem to follow
simple directions in the RODs of the
Minister or the provisions of the Act, has
no right to be determining the terms and
conditions of the license much less to be
handing out renewals to EnviroServ
without the asking and in breach of the
law. The irrationality calls for further
scrutiny.

The health impacts of air pollution are
well documented and trite. No doubt
EnviroServ and its specialists can try
debunk this well known fact as published
recently by the WHO.

11
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can reduce:

05 May 2020 27 April 2020 25 April

22 March 2020 16 March 2020 29 Februg

10 Feb 2020 19 Jan 2020 13 Janua

20 Dec 2019 25 Oct 2019 30 Sept 2| SR

20 August 2019 | 21 -22Jul 2019 | 12 July 2¢%

01 July 2019 8-9May 2019 | 07 May 2( 7@ wre mecionAl Srobmnes"
25 April 2019 23 April 2019 20 April 2

05 April 2019 1- 3 April 2019

i. Please referto Annexure 3 for copies
of these submissions made to
eThekwini as required in terms of the
STP and copied to the Department.

6. A number of alternative sources of

odours have been published via the
media, including by UHA residents, and a
few of these are listed below:

EFLEAN AIR FOR HEALTH

#HAIrPollution

&y

Z AIR POLLUTION — THE SILENT KILLER

J Air pollution is a major environmental risk to
= nat
N

health. By reducing air pollution levels, countries

World Health
Organization

12
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Alternative odour sources ident

132704

Solina Naidoo » Upper Highway ~ **+
2% - What's that Smell?

9 hours ago + [

Group by Waterfall lllegal Dump

[adl

waterfa" "Iegal Dear Members,

Dump group ’ Our struggle continues with Enviroserve
PUBLIC GROUP - 82 MEMBERS however | have some good news wrt the pet

food smell which can be overwhelming for

those living close to the manufacturers ie AVI
JOiﬂ Group Products. Attached is their timeline to relocate
to Cato from the existing plant in Waterfall.

Their Operations Executive Mr Willie Diederiks,
who | must add was extremely helpful and

About See A” transparent when | contacted him, kindly sent
this email to keep us in the loop.
Y Public group —
Anyone can find the group, s
A Solina
see who's in it and what they
post. RE: Relocation timeline for AVI

a. Both the illegal dump as well as the
nearby pig manure facility have the
potential to generate H.S, while the
Refinery is a definite source of H,S as
can be evidenced by its air emission
licence (the SO generated is due to
the flaring of H,S off-gas produced in
the refinery).

U The non-standard methodology used,
coupled with the incorrect averaging
periods, dodgy data and incorrect wind
and complaint analysis is referenced by
Hurt 6s ¢ omme mtrespohse Itoo
the EnviroServ ex-post facto support of
the CDOGs decision ani
part of any application.

U Attached once more
discussion surrounding why the Minister
cannot accept Envir o]
for assessing complaints.

HURT COMMENTS IN RESPONSE TO NEW
MATERIAL

The area of influence of the site has been
confirmed by modelling studies presented by
its own consultant, Airshed Planning
Professionals. As the name of the UHA
suggests, the focus is on residents living in the

Upper Highway area of Durban.

13
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South Durban chokes as Engen refinery starts
up

Elevated levels of sulphur dio
resumed operations Jast monf|
started, have sparked a wave
residents of Wentworth and t}

The excessive releases of the f
Wentworth, took place on Mz
who reported the matter to th

b. Please refer to Annexure 4 for
additional alternative odour sources
identified and Annexure 5 for a
summary of activities with STPs in the
area surrounding the Site with STPs.

c. A recent presentation made by Mr
Njabulo Masuku from eThekwini
includes the following polar plots from
the EnviroServ Winston Park data and
it clearly supports alternative sources
contributing to HS levels in the local
community. In the 6 (six) plots shown
below, the Winston Park monitor
would be at the centre of the picture
(intersection of the stadia lines) with
the Site being in the direction of the
lower left quadr ant . T
plumes indicated show the direction

The UHAO s concerns r

these studies and EnviroSer v s 1| nt |

of the same is well documented. EnviroServ
continue to rely on an untested model to
make this claim. As we will show in our
response, air quality in the vicinity of
EnviroSer v 6 s owhn moni t
appear to contradict this statement.
Furthermore Dr Burgerb s assessm

independent.

The Geozone report indicates that the reason
that the sulphur dioxide levels measured in
February 2020 were so high, is that the
sampler may have been located adjacent to
a generator and a car park (page 24). This
cannot be construed

sampled as a result

While the average levels of H2S measured
nearer to the site do not accord with the
averages measured by EnviroSer v 6 s

continuous monitoring station (which look

14
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and concentration of H,S as detected
by the monitor and clearly show that
these frequently come from multiple
other directions, and not just from the
direction of the Shongweni area.

By 2030 eThekwini will be Africa’s most caring

December 2019 January 2020

2020/07721 ETH-PCRM-ES-Q38Q4-2020-0

d. Please refer to Annexure 6 for a copy
of the complete presentation.

to be about 20 times higher), the UHA has
been at pains to point out that the nature of
complaints is about short-term episodes: that
the World Health Organisation guideline for
H2S is based on a 30 minute average, the
basis of the passive analysis is a 336 hour
(14 day) average. Flattening the curve by

averaging does not mean that there were

no surge conditions.

Please refer to the comments in 3 above
regarding the comparison. It is surprising that
so much store is place on such a limited study
when so much more local data is available. It
is worth noting again that EnviroServ seeks to
introduce another non-standard method
and averaging period into the debate. Itis
difficult to understand why it places so little
emphasis on its own conventional off-site

15
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There is also evidence that on or about 21 June 2020
EnviroServ, in breach of the obligations contained in
the Waste Management License appealed against,
was burning on site contrary to condition 5.17 and/or
not implementing sufficient dust control measures on
site. This is not the first breach of its kind but has been
documented as having also occurred under the old
license. This also constitutes a breach of its old
license. Photographs of burning taking place on and
the complaint made in regard thereto is delivered

herewithBamar ked i

It is unclear what the point of this
statement is. The fire occurred after the
reviewed licence was issued. The right of
appeal lies against the decision to grant it.
The fire was not and could not therefore
have been a factor the authority took into
account. Nevertheless the fire was not
caused intentionally or negligently and
has been investigated and reported to the
relevant authorities as an incident as
required in terms of the old and now the
reviewed Waste Management Licence
("WML"). During this incident the
municipal Emergency Services were on
site to assist with extinguishing the fire.
There is no comparison between dust and
smoke from an unintentional fire incident
and the UHA is conflating issues.

Condition 5. 17 \Waste
disposed on Site may not be allowed to
bun. 6 Thi s i allpreasomable
measures must be taken to prevent fires
occurring at the Site. Measures in place
to prevent fires onsite include detailed
sampling and analyses of waste streams
accepted; compaction and covering of
waste disposed; fire breaks to prevent
fires external to the site from impacting
the site; and emergency plans, training
and equipment to deal with a fire
occurring onsite; accordingly fires at the
Site are rare. Apart from the above

analysis, other than to infer that the data does
not suit its argument.

Response (5) is difficult to understand,
possibly because of the grammar of the
sentence. It appears that EnviroServ is relying
on the Geozone study to draw some

particularly broad conclusions. As per

paragraph (4), this is a limited, non-standard
study where the control sample was placed
near a car park or an engine (page 24).

a. The UHA has never denied the presence of
other sources of H2S but has consistently
said that EnviroServ is the predominant
source of odour in the area, of which H2S
is an indicator. This was confirmed by the
DEFF special investigating team as
reported in the Min
review and interdict lodged by UHA and by
the administrative enforcement action and
criminal charges laid!

The statement oversimplifies the complaint
and attempts to deflect responsibility in the
same way that EnviroServ attempted to tar
all industry in the region based on its
misleading S0O2 measurements
presented at the outset of this case.

16
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incident, the Site has not had a Section 30
reportable fire incident in the last 5 years.

The condition also implies that an
intervention is required in the event of an
emergency incident such as a fire. In the
above incident EnviroServ did not allow
waste to burn. To the contrary, upon
noticing the fire it immediately initiated an
emergency response procedure which
included calling the municipal Emergency
Services who responded and assisted
with extinguishing the fire.

b. The

Further, the license only addresses the minimising of

odour impacts,

nuisance and health

impacts

regardless of the fact that as they stand they are
significant, contrary to the prohibitions prescribed by
the National Environmental Management Act 107 of
1998. See the expert report of Skyside attached

mar kK€d dnd grounds

of

apf

The point of this statement is unclear, not
least of all because it is contradictory. If
odour, nuisance and health impacts could
potentially be i s i g n i thenh tha fadt
that the licence requires these issues to
be minimised should be welcomed and
not criticised.

It is notable that Skyside (Hurt) states in
his d o ¢ u merThet focus hoh the
opinion relates to the air_quality aspects
of the licenceo but t hen

deviates into numerous discussion points
on Ohealthé as well
legal aspects of NEMA (which is not
NEM:AQA, that was  specifically
promulgated to deal with air emissions).
The reliance by the Appellant on the
Skyside report as expert evidence is

d. The

Apersistent/ con
likely to be a measurement artefact and a
function of the medium-term average. The
results from the continuous analysers
located in Winston Park showed a variable
trend in H2S with higher concentrations of
gas evident when the wind blew from the
EnviroServ landfill as reported in the Argos
study. This phenomenon is amply
documented and the recent average
concentrations reported in EnviroSe r v
response give us no reason to conclude
that anything has changed.

Adownward trendaqg
specific data set and is not confirmed in the

graph presented in 5(d) which appears to

indicate an wupward trend for H2S

measured on the EnviroServ landfill (green

line).

e. The complaints analysis graph is difficult to

interpret. The author does not clarify the
averaging period over which the H2S is
measured. The X-Axis suggests that the
reported H2S concentration is a monthly-

17
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concerning and the honourable Minister is
asked to treat it with caution. To the best
of our knowl edge I
speciality is in air quality or air pollution.
He is not qualified in law, nor is he a
recognised expert in landfill management
or leachate control. Despite this, his
report ventures outside of his ostensible
areas of expertise and offers opinions
which he does not appear to be qualified
to give.

ULTRA VIRES AND IRRATIONAL /
UNJUSTIFIABLE ADMINISTRATIVE DECISION
The Chief Director: Hazardous Waste Management
and Licensing was purportedly in the process of a
review of the EnviroServ Waste Management License
issued on 8 April 2014, when she at the end of that
process emailed an undated Waste Management
License to EnviroServ on 26 March 2020. Despite a
request no dated Waste Management License has
ever been sent to t h
representatives.

On questioning why the license was issued for 10
years when the license under review was for a period
of ten years ending on 7 April 2024 and no application
for renewal had been made and no process in regard
to such an application as prescribed by NEMWA had
been followed, the response from Ms Govender was
that usually licenses are issued for the life of the site
and that the Appellant should console itself with the
shorter period of review (notwithstanding NEMWA

10.

The issues of the process which was

followed and the documentation DEFF

took into account, should most
appropriately be addressed by the

Department, and what follows should not

be seen as an attempt by EnviroServ to

answer on behalf of the Chief Director:

Hazardous Waste Management and

Licensing. However the attention of the

honourable Minister is drawn to the

following statements made by the

Appellant which are legally and/or

factually incorrect:

a. ltisEnviroSer vés under g
this was, correctly, a review of its
WML in terms of section 53 of
NEMWA. This is because section
53(1) states that a licence must be
reviewed at intervals specified in the
licence, or when circumstances

demand it. Both applied in this case.

average measured by continuous analysers
in Winston Park and on its own site. As an
example, the graph then suggests that in
December 2019, there were approximately
500 complaints and the monthly average
H2S was 2 ppb in Winston Park. Contrast
this with the results from the Geozone report
for Plantations, a few kilometres away: 0.1
ppb. The result in Winston Park is 20 times
higher than for the nearby Geozone station.
Let aside the scenario where EnviroServ is
proud of limiting the number of complaints to
500 in one month (about 20 complaints per
day), it again presents wildly divergent
datasets to justify a boggling position. It is
also worth noting that in December 2019,
conditions in Winston Park were as bad
as on the Landfill itself: exposure to H2S
in Winston Park was as severe as for
people working on the landfill where both
recorded a monthly average of 2 ppb.
These various data sets are confusing
and contradictory in interpretation.

The deliberate manipulation and duplication
of data is not evident. EnviroServ seems to
feel that individuals within a dwelling or
members of the same family should be
restricted to complaining about them only
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contemplates reviews at earlier intervals at the
discretion of the DEFF).

The grant of a new license for a period of ten years
commencing from presumably 26 March 2020
(although the issue of an undated license is in itself a
gross irregularity) is ultra vires the provisions of
NEMWA.

Section 51(1)(e) of NEMWA distinguishes the renewal
of a Waste Management License from the review of
the Waste Management License during its period of
validity which is referred to in s51(1)(g) of NEMWA.

A review of the license cannot extend its period of
initial validity absent an application for renewal in
terms of s55 of NEMWA and the process prescribed
therein having first taken place, including public
participation. Reviews which take place in terms of
s53 are distinctly and substantively different to
renewals which take place in terms of s55 and which
also would have involved a consideration of whether
the Applicant was a fit and proper person in terms of
NEMWA which given the history of contraventions
and pending criminal trial would have precluded the
grant of a renewed license. Interest and affected
parties were not given any opportunity to participate
in the process relevant to the grant of a renewed
license.

Moreover, it is clear that the Chief Director has
allegedly taken into account the majority of outdated
documentation on which the initial license expiring on

Firstly cl ause 3.

appeal decision of 28 August 2019,
directed that the licence be reviewed,
and secondly, condition 14.7 of the
Enviroserv. WML issued on 8 April
2014 stipulated that it must be
reviewed every five years from the
date of issue.

That there was no date on the licence
initially sent to EnviroServ on 26
March 2020, is not material. The fact
that the licence was issued and valid
from 26 March 2020 can be
objectively determined. A covering
letter subsequently received from
DEFF via an email of 12 May 2020
which also attached a dated version of
the licence, demonstrates this. We
understand the initial omission of the
date to have been a simple oversight
in the rush to finalise the document
before the Covid-19 lockdown came
into effect, and this was corrected by
the Department as soon as it was able
to. There is no prejudice to the
Appellant because it was
subsequently afforded an opportunity
to submit this appeal.

There is nothing wrong with granting
the reviewed licence for a further 10
years from 26 March 2020. Section
54(1)(f) read with section 53 of
NEMWA, confirms that the licensing

once. EnviroServ accuse the public of
duplicating data if a husband and wife each
register their frustration with the smell. The
repetitive accusation of the manipulation of
the wind direction has been covered many
times in the UHA analysis. We refer
specifically to the detailed analysis produced
by Mark Baird * (attached once more) in
which he showed how EnviroServ rely on
medium-term averages to present a wind
direction that differs from the conditions
experienced by complainants. The
suggestion of this paragraph, which we are
sure is not support by eThekwini Health, is
that they concur. We have seen no evidence
of this because we have never seen a
response from Health. The statement of
submission is in itself not a statement of fact.
EnviroServ have never responded to the
analysis presented by Baird before labelling
longsuffering members of the community as
devious.

. We see no point in responding to items (g)

through (i) which simply attempts to discount
the validity of public opinion and while there
is still no response from the authorities in this
matter. The analysis of Baird in relation to
EnviroSer v 6 s c o amplysia iremairss
valid.
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7 April 2024 was granted. It is clear that this was not
actually re-considered by the Chief Director and if it
was before her she wrongly applied her mind to such
irrelevant considerations as per paragraphs 7.2 and
7.3 of EnviroServds pl ea
case number 3692/2017 of which the Minister is the
Fourth Defendant) EnviroServ points out that the Site
Operations Plan referred to in 1.2.5 (also referred to
exactlyinthe new | i cense) was

It is clear by having regard to all the prior outdated
documents in granting the renewed license the
decision and conduct of the Chief Director is grossly
irrational, unreasonable and ultra vires the provisions
of the applicable legislation. The Chief Director did
nothing more than use the initial application for the
WML issued on 8 April 2014 and transform it into an
irregular application to renew (not submitted by the
Applicant), without having complied with the
procedures prescribed for renewal and granted a new
license under the guise of a review of the existing
license.

The grant of a renewed license by the Chief Director
is thus ultra vires the provisions of the Act, irrational,

authority may mero motu vary the
licence when it reviews it. It may in
terms of section 54(2) do so by, inter
alia, substituting or amending an
existing condition or requirement of
the licence. The 10 year validity
period of the 2014 licence was a
condition (condition 14.7), and as
such the licensing authority was
entitled to substitute it with a fresh 10
year period in the latest licence. There
is no time limitation stipulated in
NEMWA for the validity period of
licences.

The Appell ant 6s
extension of the validity period
required a renewal application under
section 55 is spurious. Firstly, renewal
applications must be made by the
holder of the licence, unlike reviews of
licences, which can be undertaken by
the licensing authority on its own
accord. Secondly, a holder would only
apply for renewal where the current
licence was about to expire. Neither
situation existed in the present case.
Once again the Appellant was not
prejudiced because it has been able
to raise its objections in the appeal.
The Appellantds :
licensing authority transformed the
2014 l i cence app

irregul ar appl i ca

UHA has never denied the presence of other
sources of air pollution but maintains that
EnviroServ was and is the predominant source
of odour complaints in the Upper Highway
area. This assertion
own investigations as highlighted in the
Mi ni ster of Environme
own team of Smell Chasers confirmed that
EnviroServ was the primary odour source and
pursued administrative and criminal action
against EnviroServ. It has never suggested
that City Health or DEFF should ignore other
sources so the point of this paragraph is not
clear.

a. This paragraph is only noteworthy for the
considerate and engaging way in which
other industries such as AVI treat the
members of public when complaining
about their impact.

b. Not disputed but this is a matter of
proportionality.

c. The extract and the source slide in the
presentation are difficult to interpret. | am
not familiar with this pollution rose format.
The presentation is more conventionally
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unreasonable and unjustifiable and fall to be set aside
on this basis alone.

The decision to grant the license for another 10 years
also runs contrary to the history and continuing
impacts from the site on neighbouring communities
as well as the latest research which shows the
negative impacts on such communities, especially
those disadvantaged communities who as a result
of past discriminatory laws and economic and social
inequality saw permission being granted for landfills,
including that at Shongweni, being constructed in the
midst, comprising of dense residential arears and
schools.

simply  without foundation  or
substantiation. This was clearly a
review procedure that took place in
accordance with the provisions of
NEMWA.

The allegation that EnviroServ would
not meet the fit and proper person test
set out in section 59 of NEMA is
misleading and incorrect. Although
EnviroServ is unaware of the factors
the licensing authority took into
account in issuing the latest reviewed
licence, the test set out in section 59
is not a direct requirement of the
section 53 review process.
Nevertheless to date, and therefore at
the time the licence was reviewed, the
only steps which have been taken
against the Site by the Department
are that a compliance notice was
issued and the 2014 licence was
temporarily  suspended  pending
remedial measures being
implemented. The licence has since
been reinstated because the Minister
was satisfied that such measures had
been taken and that they were
effective. Similarly, the compliance
notice was closed because DEFF was
satisfied with the steps EnviroServ
took in response to it. No other
administrative or legal sanction has
been imposed by the DEFF or the

made as per the graphs shown on Page 10.
Importantly, as for Page 10, calm
conditions are not depicted as being
associated with any given direction. But of
most concern is that the averaging period
for the data is not
quite large and could be a daily average.
As many of the complaints arise when
the cold front moves through the area
and the wind reverses direction, any
extended average is misleading. This is
critical for the purposes of drawing any
inference.

d. The data set presented in this presentation

is appreciated. There are a number of

salient features.

i. Members of the public are accused by
EnviroServ of deliberate manipulation of
data in the previous paragraph. | draw
attention to Page 7 of the presentation
which includes the data presented
EnviroServ to the Authorities to justify its
assertions of improvement in conditions
and its indignation at the public.
Consider_the data in _February. 1t
shows a period from mid-January to
mid-February where the
concentrations _were _consistently
above the WHO guideline. Suddenly,
in__mid-February, these reported
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11.

12.

State on the Site. Therefore even if
the section 59 t
(and it may well have been), there is
nothing to suggest that EnviroServ
would not satisfy it. While it is agreed
that criminal charges are serious, in
this case they are nothing more than
charges and they are being defended.
g Contrary t o t he
nothing has been presented to show
t he deci sion w
unreasonabl e and
There is also no basis to say that the
decision was ultra vires. The Chief
Director was empowered to vary the
expiry date of the licence as part of
reviewing the licence under section 53
of NEMWA.

During the last 2 (two) public participation
processes conducted for the renewal of
the STP, EnviroServ received
overwhelming support from the local
communities to reopen the Site. In
October 2018 the support of communities
manifested in the 99 595 letters of support
received through the STP public
participation proce
an additional 40 741 letters of support
were received.

According to the UHA the fihistoryd of the

site only commences in 2016 and they

7.

concentrations plunge to almost the
mirror-image negative of this trend
(dipping to as low as neqgative 15 ppb,
whatever that might mean). If ever
there were evidence of manipulation
of data, this must be it. The Health
Officials highlight this data in the
following page by circling it in red but
we do not have the benefit of their
commentary.

The data show that there were many
days in January, February and May in
which the concentrations of H2S
were above the WHO guideline for
the whole day. This is in contrast to
EnviroSer v 6 s repeatec
improvements in conditions.

The analysis _shows a highly
guestionable data set. If it is to be
believed, there are still many days in
Winston Park during which the H2S
levels remain on average well above
the World Health Organisation
guideline. There appears to be no
sensible comment or sanction from
eThekwini Health in response.

Fires continue to be a major cause for

concern to the public. At the time of writing,

another fire is burning on the landfill.
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deliberately choose to ignore the many
years of history prior to 2016 showing
compliance firstly with the permit issued
to the Site as well as the history post the
issue to the Site of the first WML. The Site
has in fact been in operation since 1997.
The Appellant also makes two flawed
assumptions. Firstly, as discussed above,
that this was a renewal application. It was
not. This is the same 2014 licence which
has been reviewed and amended, as
allowed for by NEMWA. As is indicated
above this was a review process as
provided for in terms of the licence itself
as well as pursuant to the Minister's
appeal decision of 28 August 20109.
Consequently it was unnecessary for all
of the information normally required for a
renewal application to be either provided
or considered. Only information relevant
to the review procedure needed to be
considered. Section 53(1) read with
section 54(1) in fact makes it clear that a
review happens after circumstances arise
which make the licensing authority
conclude that there is a need to substitute
or amend the existing conditions.
Secondly as recorded at condition 1.2.19
of the licence, one important
circumstance was th
to uplift the suspension and directing her
officials to review the licence fto include

necessary and r emed

The point remains: NEMA and the directions
by the Minister to the CD refer to preventative
measures. Pollution should be prevented and
where it cannot it needs to be minimised. This
does not mean it can continue to be significant
pollution as prohibited by NEMA if it is still
minimised. Actions which minimise excessive
pollution but which even then remains
significant are prohibited by law. This is the
case with EnviroServ and which they and the
CD fail to realise. Just because there may be
improvement from the ridiculous levels before
does not mean that the pollution is still not
significant. Landfills do smell but not to the
extent prohibited by law.

Air quality issues are categorised as Public
Health issues by the World Health
Organisation. | do not speak outside the
bounds of my experience when | comment on
Health and Legal issues. Enviro
attempts to diminish the validity of my
comment are a frequent and highly personal

refrain in the response.
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13.

Mi ni s teeisiod smadel it clear the
information the Appellant and its expert,
Skyside, refer to, (and more), was taken
into account in the decision to uplift the
suspension. The review was to give effect
to that decision.

In addition to what we state above there
are  naontirfling impacts from the site
on neighbouring communitiesd as m
analyses of high complaint days either
show the wind direction does not support
the complaints and/or the level of H,S on
the site (the only pollutant scientifically
linked to the Site) are in the low ppb range
with  no possibility of impacting
communities more than 3km distant.
Please refer to section 2 above.

Both the UHA monitor in Winston Park
supplied by Argos (now removed), as well
as Envir oSer wHl:S mdior
(still operational in Winston Park), have
shown no correlation between complaints
and peak H;S levels measured in the
area. In this context please also refer to
EnviroServ's response 5 above detailing
eThekwi ni 6s Zaemasdiopssin
the area.

By way of further example, data from the
Argos monitor, operated on behalf of the
UHA, is shown for the months of Nov.

13.

12.1 disagree that the information we refer to
was considered. The continuing situation
where, for instance, high levels (above the
recommended World Health Organisation
guideline) of H2S are recorded in Winston
Park and the landfill continuing to catch fire,
contained in EnviroSer v6s own
information and as happened on the 11"
September 2020 are simply not covered in
the assessment.

| have dealt with our mistrust of the data that
at times reaches negative 15 ppb (whatever
that means) yet still shows whole days
when the H2S concentration exceeds the
World Health Organisation guideline for
H2S. | have also covered the mechanism
whereby EnviroServ discounts hundreds of
public complaints by accusing the public of
incorrectly reporting the wind direction. | refer
again to the analysis of the methodology used
by Enviroserv, covered in the work in the work

of Baird of Argos * which shows that
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14.

2017, Dec. 2017 and Jan 2018 below.
This clearly demonstrates that there are
numerous days of high complaints where
the peak H.S recorded by the UHA
monitor is significantly below the WHO
odour annoyance guideline value for H,S
of 4.7ppb (or 7 pg/m?3).

It is worth noting that EnviroServ had
completed much of the 11-point mitigation
plan submitted to and approved by the
DEA (DEFF) by 31 Aug 2017 with only the
installation of the permanent flare system
being outstanding. The interim trial
environmental flare and bio-scrubbers
were already in place and operational
pending the arrival of the permanent
environmental flare and the Bidox H»S
scrubber. EnviroServ's Scentinal odour
indicative  monitor situated at the
gate/leachate treatment plant at the Site
reveals that average on-site H.S
emissions were below 50ppb as of mid
Aug. 2017 (see last graph) and have
remained so to date due to the success of
all the mitigation steps implemented by
EnviroServ.

It is self-evident, because measured H,S
concentrations based on both
EnviroServdé swn data as well as that of
the UHA Argos monitor are significantly
below the WHO odour annoyance

14.

EnviroSer vés di spute of
analysis is based on the incorrect
interpretation of wind direction.

We simply do not agree that the data shows
that the H2S concent
bel ow the WHO odour
The EnviroServ data presented via the
eThekwini City Health (ref ETH-PCRM-ES-
Q3&Q4-2020-07-10, page 8) clearly shows
whole days during which the Guideline is
exceeded for the recent reporting period.

18 Please refer to 9 above.

21. The appeal is lodged because the Director

22.

does not appear to have considered the
information presented by the UHA. Simply

saying that it was available is not a response.

My personal experience includes being a
SANAS Technical Auditor. | feel that | am

within my experience to comment on issues

r

é
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guideline,

such that the complaints
logged by the UHA residents CANNOT
be related to H,S. This is the only odorous
pollutant linked scientifically to the Site,
based on the extensive work done by

INFOTOX as well as historically.
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contained in an environmental audit report.
One of the areas that | am familiar with is that
the Auditor should be independent. When we
pointed out that the Complaints Analysis graph
included in the report as the last page, included
data for August 2019, while the report was
dated June 2019, the Auditors response is that
EnviroServ insisted it must be included in
the report although the auditor does not
have access to this database (top of page 2
of the Dorean response to Skyside). This
graph is used to demonstrate the improvement
in conditions on the site but was included on
instruction of EnviroServ from data that
was not at the disposal of the Auditor. This
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raises serious questions about the authenticity
T s e | TIONS and reliability of this crucial study
[3 Dec 382 complaints__| 23.The response confirmn
40 |-—t~15 Dec 414 complaints I —
[0 Dec 258 complaints | requn’Ed by Law, were not considered. As 22
FT,] S FE— .|'|C| Dec 339 {;omp|’|into | i .
[73 Dec 563 complains | shows, the Auditor was given data sets, even
. =1 l]prC‘BE Com'ﬂ% after the audit report was completed, that
. ‘ J ‘ EnviroServ  thought suited its case.
,M*. W‘nf JIW"L "h\r\l }’u ’U'\J, N’ ‘lﬁ ‘ Nevertheless, the subset of data that
EEESTREIEE 25 EnviroServ refers to (the continuous ambient
. } air quality record) was not held by DEFF as
F is not suggested but was collected and held
by EnviroServ itself. THIS IS ALL NEW
30_MINUTE H28 CONCENTRATIONS MATTER. Notwithstanding, | am not clear as
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See article and study referenced therein attached
mar kBa. AThi s is also conj
s2(4)(c) and (i) of NEMA.

15.

16.

The Appellant has relied on a newspaper
article referring to a study, but not the
study itself. At best the news article is
anecdotal and has limited value.

In context of the above EnviroServ
requested INFOTOX to review the
scientific article referred to in the news
article marked as UHA annexure D.

a. Please refer to Annexure 7 for a copy
of the review completed by INFOTOX
on the scientific article.

In summary this review by INFOTOX

concludes as follows:

25.

26.

24.1 refer again to the report by Baird which
shows that the EnviroServ methodology for
By

inference that the over

analysing complaints is flawed.

extension, the
200 000 people that registered their concern
were all doing so out of malicious intent is
simply absurd.
| refer to my response under 6(C) above. It
would be beneficial if the UHA was furnished
with a response from the authorities in this
matter. Further, a daily average comprises
48 half-hour periods, each of which could
constitute a period in which the World
Health

exceeded. By publishing data as a daily

Organisation guidelines are
average, EnviroServ is not providing full
access to the data.

EnviroServ does not operate any US EPA
approved TRS monitor. It does operate a
monitor on its fence line at its Gate. It should
be able to show the impact of all these sources

by presenting the record to the authorities and
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firhe conclusion drawn by
Tomita and colleagues (that
exposure to waste sites has
an impact on the health of
communities near the site) is
not supported by their study or
by evidence reported thereina
fifhe study cannot be used to
infer a general relationship
between health and wellbeing
and proximity to waste siteso
a s While the intention was to
measure distance from waste
site, there is strong indication
that distance from industrial
activity was measuredo a
fExposure to industrial
emissions and contaminants
were not accounted for in the
study by Tomita and
colleagueso .

Tomita and colleagues
acknowledge t h a tsocio-f]
economic and psychological
factors are strongly related to
the health outcomes
measuredd and as. it
is argued that the health
effects are likely to be found in
proximity to industrial areas in
any case, regardless of
whether a waste site is

present or noto .

27.

28.

29.

the public from this instrument. If they exist,
these sources should show up as contributions
to H2S from the east and north. Until such

time, t h e accusation t ha

other than the landfill are responsible for whole
days during which the World Health
Organisation is exceeded remains conjecture.
The nature of my obj
conclusions was that | could not draw the
same interpretation from the evidence
presented. | believe my comments in this
regard stand.

| cannot comment on the scope of an audit but
the response clearly indicates that it avoided
certain contentious areas of the operation.
The Auditor further indicates, as per 22, that
he included information at the express
instruction of EnviroServ.

This response contradicts that raised in 28. It
appears from (b) that air quality did form part
of the audit but that the auditor does not
comment on it. He sanctions it by presenting

EnviroSer v wi th a dafull

q
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firhe report cannot be used to
infer that any particular waste
site will, in principle, be a
directly-attributable cause of ill
health in a proximate
community in general, or a
cause of any of the specific
health effects examined by
Tomita and colleagues in
particulara

The report by Tomita et al
fcannot be applied to
Shongweni Landfill Disposal
Facility and the surrounding
community and cannot be
used to infer a directly-
attributable cause of ill health
in proximate communitiesa

30.

The flare and biological treatment works are
quite large installations on the landfill. The
auditor must have been aware of them when
he traversed the site and they were certainly
an element of correspondence regarding the
development of the site. Despite this, they are
in fact Aomi ttedo by
Chief Director. This is contrary to the
express instruction by the Minister in
undertaking the review! | do not believe that
it is Adistasteful o t
health statistics. What | find distasteful is the
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THE DECISION, ITS CONTENTS AND IMPACTS

At the outset, it is noted that whilst this is a time-limited
Licence, the Director has not dated it; at best an
omission caused in haste and, at worst, rendering the
Licence invalid because one cannot determine the
period of intended application: we cannot say when
the licence was issued and when it will expire. Despite
contentions that a dated license exists, it has not been
seen by the Appellant or according to the Applicant,
by it (at least up until 8 May 2020).

The Director presents a bibliography of 19 documents
used in reaching the decision.

Seven of the 19 were issued in the last century. The
Appellant has already made the point that the first 11
were used in support of the grant of the license in
2014 purportedly under review but which resulted in
its renewal (at least one of which EnviroServ has
averred is outdated and no longer of application).

It is doubted that these were thus re-submitted by
EnviroServ to the DEFF
the Chief Director could not have actually had regard
thereto but merely regurgitated the contents from the
prior license. If she did have regard thereto, such is
for the reasons stated herein is grossly irrational and
unreasonable as well as irrelevant.

Only four were issued after 2015, when the very
serious public outcry regarding the site came to the
fore. Of these four, two relate to decisions about the

f

17.

18.

19.

It is noted that these grounds of appeal
are largely from the Skyside report dated
16 June 2020. Skyside is therefore acting
as more than just an expert advisor on the
air quality issues associated with the
application, but was seemingly also
tasked with formulating grounds of
objection. The issue of the original
version of the licence not being dated, is
a non-issue, and we refer you to response
6 above.

Please see response 9 above.

This is an assumption on the part of the
Appellant. The licensing authority is best
placed to respond to what was
considered in the review, but at response
9 above it is explained that this was not a
renewal application, that the review was

31.

33.

34.

aggressive denialism of the distress and
200 000
complaints from members of the public.

suffering evident in the over
| am grateful for the clarification but stand by
my comment that the original
i ndi di

and that the Site Manager

response
cates a sregard
be

considered an independent arbiter of the

cannot
complaints. Despite his intentions clearly

being good, he is a compromised assessor.

The data stands. The way it is dismissed as
irrelevant has not altered. This response
includes data that shows that the levels of
H2S measured in Winston Park as late as
May 2020 (the most

presented) continue to exceed the World

recent record

Health Organisation guideline.

| relied on EnviroSer v 6 s own da
this _assessment. As per the point 33
above, EnviroSer v 6 s own dat i
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Licence itself, one relates to water monitoring
protocols and only one purports to be an assessment
of the status of the site: the Dorean audit. According
to the Record of Decision therefore, the Chief Director
ignored the substantial body of information regarding
the site and its continued nuisance put forward by the
local community. lronically, the footer on each page
t r umpRathspele-putti ng p dleegynie
must wonder Awhich peopl

Both EnviroServ and Upper Highway Air have publicly
and extensively studied the impact of this site. Legal
challenges, most involving the Chief Director directly,
have been pursued. Much of this related to air quality
data but the Licence largely ignores this aspect of the
site environmental impact. This is inconceivable in the
context of the public debate about this site.

As mentioned, one must assume that the Director
based her decision to a large extent on the Dorean
Compliance Audit. The Audit is published on the
EnviroServ websiteunder t he
such a critical component of the decision, the
Appell antds expert, ré&ieweed
the report, particularly to determine how the public
complaints and air quality data were interpreted.
The Licence requires that:
The audit report must:
a) Specifically state whether conditions of this
licence are adhered to;
b) Include an interpretation of all available data
and test results regarding the operation of the
site and all its impacts on the environment;

fiAbou’

20.

21.

to give effect to the appeal decision and
lifting of the suspension notice, and that
the Minister had taken a range of
information concerning the recent odour
complaints and subsequent
administrative procedures into account,
including data prepared and submitted to
her by the Appellant. Consequently the
licensing authority, as a matter of course
in following the review procedure,
retained t hose corn
require review, and amended those that
did based on the substantive review
undertaken by the Minister in the appeal
of the suspension notice. This cannot be
framed as being irrational or
unreasonable as the Appellant contends.

The feerious public outcry regarding the
sitedo only commenced in April 2016 and
not in 2015 as implied here.

All of the information submitted by the
UHA ito of the various appeals lodged
against the various Minister®@ appeal
decisions was available to the
Department in making this decision.

a. It is notable that the highest single
peak value measured by the UHA
Argos monitor was 20ppb in Dec
2016. This concentration, regardless

of source, is insufficient to trigger

35.

the air quality in Winston Park exceeds the
World Health Organisation guideline for
H2S. Disingenuous is a strong word.

| stand by my statement. If one does not look
for something it does not mean it is not there.
| do not regard the record of the limited
monitoring undertaken by Infotox to provide
the assurance that all the compounds emitted
by the flare have been characterised. It would
be
regard to review before being labelling me as

usef ul to have | nfi

fidevi ous and mal i ci o

with EnviroServ, | will challenge it. | am
adopting a cautious approach based on
experience and in the absence of information
to the contrary. This being said, | would like to
point out that EnviroServ often refers to
occupational exposure levels of H2S in the air
landfill
compares the Airshed-recommended ambient

Valley 2 with the

around its as emissions when it

concentrations at

measurements. Here is confuses the feed
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c) Specify target dates for the implementation of
the recommendations by the Licence Holder to
achieve compliance;

d) Contain recommendations regarding non-
compliance or potential non-compliance and
must specify target dates for the

implementation of the recommendations by
the Licence Holder and whether corrective
action taken for the previous audit non-
conformities was adequate.
e) Show monitoring results graphically and
conduct trend analysis.
It is worth reiterating that this Audit report was
reviewed by no less than the Chief Director, who is no
doubt aware that the site is not without environmental
controversy. The Chief Director had instructed that
the Licence Holder must
nui sance conditions or hj
the Independent Auditor, Mr Monty van Eeden, deals
with the history and sta
follows:
[Section 5.18.4]: The previous audit was conducted
in 2018 by Dorean Environmental Services. The
report was sent to the DEA as required in condition
9.8. One partial compliance was raised that related to
conditions 5.1.4 and 5.1.5 due to the odour complaints
directed at the Site. Recommendations were made
regarding the partial compliance to the conditions of
the licence. Due to the drastic decrease in complaints
for this period under review, the auditor is of the
opinion that the site is complying with conditions 5.1.4
and 5.1.5.
Rating: Full Compliance

significant health related issues
according to the WHO and other
experts in the field of toxicology.

b. The reviewed WML also lists the
iDeci si on regardi
suspension of the waste management
licence 12/9/11/L120014 issued to
EnviroServ, dated 26 August 2019.
This is a substantial file which the
Department populated over a period
of 4 years, which included substantive
submissions by or on behalf of the
Appellant, and the Waste and
Licensing team were included in all
this correspondence.

22. As reported above, Mr Hurt did not limit
his comments to air quality data as the
Appellant states, but ventured into other
aspects of the Dorean report, for which Mr
Hurt neither claims nor establishes any
expertise to comment on. As such we ask
the Minister to treat such comments with
caution.

36.

material to the flare as the emission. Herein
lies the rub. Infotox has not measured the
emission from the flare (as far as we know).
The feed will only be the emission if the flare is
not working. The flare will transform the feed
into oxidised materials. These will include
primarily sulphur dioxide which is hazardous
substance. |If the flare is not 100% efficient,
which the early monitoring suggested, there
could be a range of partially oxidised
compounds and components of the feed in the
emission.  The emission could lead to
condensation by-products in the plume. So,
EnviroServ has, as far as we know, no basis to
make such a defamatory statement and | do
not believe that the flare emission will be
unpolluted.

My comments in this regard were on the
distinct differences in the language in the
various sections of licence. | have a glancing
familiarity with the language English and have

over fifty years of experience in this area.
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The independent auditor publishes a graph issued by
the Upper Highway Air group (page 76). Despite the
report being dated June 2019, the graph includes data
for the months of June, July and August 2019. While
the graph shows a decrease from the astounding 21
278 complaints during the month of April 2017, in the
year preceding the report, the UHA continued to log
on average 36 complaints per day about the
Shongweni site. This is hardly a trivial number and
yet it receives less than a one sentence mention in the
report. I n fact, it rec
assessment. The auditor ignores data from both
EnviroServ and the very DEFF, who themselves had
placed a monitoring station close to the site. The
auditor is obliged to consider all available data but
chooses to ignore this.

In a presentation to its Monitoring Committee in May
of 2020, EnviroServ itself, published data from its
monitoring stations at the Gate and in Winston Park.
This is important to consider as an independent
assessment of the conditions on the site. As it was
not done, this datai s i ncluded 1in
attached and copied herein above and below.

Figure 1: Extract from EnviroServ Shongweni Update
to Monitoring Committee - May 2020 (page 14). [Note
that the original includ
the data that do not appear in the copy below].

23.

24,

(5.18.4) is not a condition that needs to be
complied with. It is a bullet point in the
June 2019 audit report providing
feedback on findings from the prior year
audit regarding conditions 5.1.4 and
5.1.5. The auditor expresses an opinion
based on his interpretation of information
presented to him. The licence does not
impose any obligation to include / append
all data in the report as is inferred by Hurt.
It is unreasonable to expect the auditor to
source information from the DEFF
regarding their monitoring station for this
audit. The audit relates to the site
operations regulated by the licence and is
not an evaluation of ambient air quality in
the area.

An analysis of the fastounding 21 278
complaints during the month of April
20170 reveals deliberate inflation of the

38.Minimise has already been discussed above.

39.My point relates to the contradictory

language. In one instance the action is
prevented from occurring but then later it
should be minimised (from an already
significant level to a level which in any event

remains significant on the facts!).

41. | agree that | have some experience in this

matter. | have never seen a situation with
such a sustained number of complaints from
members of the public.

42. | repeat, EnviroSer v. i s not u

EPA approved AQM

H2S. Even if the US EPA were to accept

equ

reported measurements of negative 15 ppb
H2S,

instrumentation an equivalent method for the

they have never designated any
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Winston Park USEPA - H,S readings (24hr avg)
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The Winston Park H,S data indicates the following:

1. EnviroServ persist in publishing the data on a
24-hour average basis. The World Health
Organisation recommends a 30-minute
average basis for assessment and sets a
guideline of 4, 7 ppb H2S (over the half-hour).
A 24-hour average represents 48 half-hour
periods. If the 24-hour average exceeds 4, 7
ppb, the inference is that limit was exceeded
for the entire day or that there were some
rather severe events during the day that saw
the levels well above the limit for a period of
time.

2. The monitoring data presented show that
around the time of the audit, the ambient air 3
km from the site was regularly close to and
above the World Health Organisation limit for
the whole day.

data by some complainants logging
multiple complaints and does nhot
evaluate the complaints against wind
direction data nor the measured levels of
H.S in the UHA community. While
EnviroServ does not know if the UHA
Argos monitor was operational in April
2017, it does have data prepared by
Argos for the UHA for the month of Nov
2017 when 10848 complaints were
logged and that shows no correlation
between H,S and complaints logged. It
can clearly be seen from this data that
there are numerous days of high
complaints and when the peak H:S
measured by the UHA monitor is below
the WHO odour annoyance guideline
value of 7ppb.

a. Please also refer to sections 2,4,12

and 13

b. There are many similar reports
prepared by Argos for the UHA
rendering guestionable the
i nsinuat i on avetadea 36
complaints per day about the
Shongweni sited6 ar e r el &

way to H2S emissions.

43.
44.

measurement of H2S. The repeated claim is
either a misunderstanding or is an attempt to
lend credence to a regularly discredited
monitoring exercise. We have also said
repeatedly that a simple reliance on H2S as
the only issue of concern belies a considerable
public outrage and reports by many parents of
the impact of the gas on the wellness of their
children. As a scientist, | have learnt to trust
experience as a leading indicator of discovery
and | would urge that definitive statements
such as that contained in paragraph 42, in the
face of so much circumstantial evidence to the
contrary, is unwarranted.

| welcome this undertaking.

In general, our own analysis of the complaints
is in stark contrast to the conclusions reached
by Dr Schooraad. We have never been invited
to discuss these at the City Health meetings.
In the absence of any word from City Health, it
would seem that only EnviroServ and Infotox
are the only two parties in this extended act
that do not associate the overwhelming bulk of
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25. The data is published on a fR4-hour

average basisd0 predominantly to
demonstrate trends. The authorities have
direct access to the raw data which they
do review if there are any concerns
regarding significant short-term peaks.
Once again UHA is attributing all the
complaints to the Site without taking into
account the wind direction at the time of
the specific complaint.

a. Please refer to the presentation
(Annexure 6) made by Mr Njabulo
Masuku from eThekwini where he

45.

46.

47.

the complaints to be associated with the
landfill.

If EnviroServ accepts my comment even as
form, then there should be no need to defend
a document which is not of its authorship.

| do not understand the logic behind the
relative dimensions and the delineation of the
buffer zone. The response confirms that it is a
construction of convenience. The response
does not explain how the buffer zone is
enforceable if EnviroServ does not own the
land. Again, it is not clear why EnviroServ
seeks to defend a permit that is not of its own
authorship.

The compliance with the Regulations is
irrelevant in the context where the CD was told
to consider the performance and efficiency
and data with reference to the remedial and
preventative measures in the review of the

license.
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